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Executive Summary

T

he realization of family unity is an important aspect of refugee integration.
It is widely agreed that the family is the fundamental unit of society1 and, as
such, should be protected by it and the State. The family unit, especially with
regard to migration, is essential in providing the necessary support to individuals
to adapt to the new environment. With the changes of the Law on Asylum and
Temporary Protection2 in 2016 the members of the immediate family of recognized refugees and persons under subsidiary protection, will be granted the right
to asylum upon their request. Members of the immediate family are the spouse,
if the marriage was registered before arrival in the Republic of Macedonia, and
underage children who are not married, as well as the parents of underage children if they acquired the right to asylum. This right can only be exercised (3)
three years after being granted the right to asylum. The proposed amendment
reduces the protection previously given under the law. Moreover, the new solution contradicts the Council of Europe Directive 2003/86/EC of 22 September
2003 on the right to family reunification, which clearly states that states will not
temporarily restrict the family unification of recognized refugees, i.e. they will
not require a person with the recognized right to asylum to reside in the state for
a certain period before s/he can unite with his/her family members. In addition,
the restriction of family reunification in the national law violates the principle of
the best interest of the child and the needs of minors, unaccompanied minors
and vulnerable persons with disabilities regulated by the Law on Asylum and Temporary Protection.3

1

More available in the UN General Assembly, Universal Declaration of Human Rights, 10
December 1948, 217 A (III), Article 16(3) available at: http://www.unhcr.org/refworld/
docid/3ae6b3712c.html ; and UN General Assembly, International Covenant on Civil
and Political Rights, 16 December 1966, United Nations, Treaty Series, vol. 999, p. 171,
Article 23(1), available at: http://www.unhcr.org/refworld/docid/3ae6b3aa0.html
(accessed on 01 December 2017)

2

Official Gazette of the Republic of Macedonia” no. 71/2016

3

Full MYLA commentary on the April 2016 Amendments of the Law on Asylum and
Temporary Protection can be found on the following link: http://myla.org.mk/%D0%B
F%D1%83%D0%B1%D0%BB%D0%B8%D0%BA%D0%B0%D1%86%D0%B8%D0%B8/%D
0%BF%D1%80%D0%B0%D0%B2%D0%BD%D0%B8-%D0%BC%D0%B8%D1%81%D0%B
B%D0%B5%D1%9A%D0%B0/ (accessed on 12 December 2017)
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Introductory notes
About the analysis
The right to family reunification of refugees is of great significance due to
two very essential aspects. First, separation of family members during forced
(and especially massive) displacement and flight is very common and can have
devastating consequences on peoples’ well-being and the ability to rebuild their
lives. At the moment of flight, people are forced to leave often without ensuring
or knowing if their families are safe (who remain in conflict zones or are living
precariously in countries in the region of conflict, where the available protection
often falls well below international legal standards). Second, according to the
United Nations High Commissioner for Refugees (UNHCR), “The possibility of being
reunited with one’s family is of vital importance to the integration process. Family
members can reinforce the social support system of refugees and, in so doing,
promote integration”4. The increase in asylum seekers arriving in Europe over the
past three years led to an understandable focus on their immediate reception and
processing of their asylum claims, while the promotion of successful integration
into new host societies has often been sidelined.
The principle of family reunification is widely accepted in the abstract, but
frequently contested in reality. This is perhaps not surprising, given the current
concerns with the massive influx of refugees that happened in Europe over the
past three years and growing tight migration controls. The special situation of
refugees notwithstanding, family unity – particularly when it requires action
in the form of family reunification -- is commonly seen through the lens of
immigration, which many countries are trying to control or reduce. Attempts
to control and narrow the stream of family migrations have led many countries,
not just in Europe, into more restrictive interpretations of their obligations to
protect the refugee family. Recent changes in the Macedonian asylum law have
resulted in narrowing the right for refugees wanting to unite with their families
in the country. Moreover, except for basic legal norms establishing the right in
the Law on Asylum and Temporary Protection, no administrative procedure was
enacted for ensuring its practical implementation. Subsequently, the aim of this
research is to set out an overview of applicable international norms and standards
influencing and shaping the right to family reunification in Macedonia. In addition,
it aims, perhaps for the first time in Macedonia, to explore the applicability of
this right in practice, provide examples of selected European good practices and
contribute towards better access to and implementation of this right through
tailor-made recommendations.

4

UNHCR, “Note on the integration of refugees in the European Union” (UNHCR, 2007),
available at www.unhcr.org/463b462c4.pdf , (accessed 11 January 2018)
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About the methodology used
The research for this analysis lays out the applicable international and regional
standards, and established legal norms related to the family reunification
principle. It then examines how these standards and norms have been reflected
in EU state practice (through legislation and case law) on one, and Macedonian
policy and practice on the other hand (in light of Macedonia’s aspiration to join
the European Union). Finally, it seeks to present and suggest some useful tools
for protection of families, as well as to propose standards for family reunification
based on the best practices of different states and applicable legal norms.
The research for this document involved analyzing relevant international, regional
and national laws, jurisprudence and practices, and conducting a desk review of
academic literature and publications on the issue. It was complemented by the
extensive practice and experience of the Macedonian Young Lawyers Association.
The available data on refugees in general and on the impact of family reunification
in the Republic of Macedonia is limited and makes the assessment of the refugee
situation difficult, relying mostly on information obtained from the Macedonian
Young Lawyers Association. Moreover, the author found insufficient case law on
refugee family reunification for the period between 2015-2017 in the country,
which points to a lack of domestic practice in exercising this right in the country,
or an inability of refugees to obtain full access to this right.
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CHAPTER 1:

INTERNATIONAL (REFUGEE) LAW
ON FAMILY REUNIFICATION
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T

he right to family reunification has progressively developed in international
and European law to require that states promote not only family unity, but
also family reunion as far as possible. The role of the family as the central
unit of human society is rooted in all cultures and traditions, including the modern,
universal and legal ‘culture’ of human rights. The family is recognized as the fundamental group unit in society and family unity as an essential right of all people5.
This recognition goes beyond the Universal Declaration of Human Rights. Article
23(1) of the 1966 International Covenant on Civil and Political Rights (ICCPR); 11
and in Article 10(1) of the 1966 International Covenant on Economic, Social and
Cultural Rights (ICESCR) and the International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families (CMW) all contain
similar language. Moreover, the UN Convention on the Rights of the Child stipulates that children should not be separated from their parents against their will
and that governments should deal with cases of family reunion across borders “in
a positive, humane and expeditious manner”6. The right to respect for family life is
further guaranteed by European standards, in particular by the European Convention on Human Rights (the Convention), the revised European Social Charter, the
European Convention on the Legal Status of Migrant Workers and, most notably,
EU Council Directive 2003/86/EC on the right to family reunification.7

The 1951 Refugee Convention provides protection for the refugee family in a number
of articles8, without specifically mentioning family unity or reunification. Like
refugee law generally, it must be understood in light of subsequent developments
in international law, including related treaties and agreements, state practice, and
opinio juris. The premise of the system of protection under the 1951 Convention
is based on the individual’s fear of persecution, to the family unity principle.
Refugees’ ‘essential right’ to family unity which is the natural and fundamental
group unit of society, is an essential right of the refugee, and that such unity is
constantly threatened, was the subject of recommendations approved unanimously

5

Article 16(3), UN General Assembly (UNGA), Universal Declaration of Human Rights, 10
December 1948, 217 A (III), available at: http://www.refworld.org/docid/3ae6b3712c.
html (accessed on 13 January 2018)

6

Moreover, article 22(2), Convention on the Rights of the Child, 1989, states that ‘States
Parties shall provide, as they consider appropriate, cooperation in any efforts … to
trace the parents or other members of the family of any refugee child in order to obtain
information necessary for reunification with his or her family.’

7

For refugees, see also UNHCR ExCom Conclusion No. 24 (XXXII), 1981 on family reunion

8

Convention relating to the Status of Refugees, 1951, article 4 refers to refugees’
‘freedom as regards the religious education of their children’; article 12(2) provides that
‘ … rights attaching to marriage, shall be respected … ‘; article 22 concerns the public
education of children in elementary school and beyond; paragraph 2 of the annexed
schedule concerning travel documents notes that children may be included in the travel
document of a parent or, in exceptional circumstances, of another adult refugee.
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at the adoption of the final text of the Convention9. Moreover, it recommends
governments to take the necessary measures for the protection of the refugee’s
family, especially with a view to: (1) Ensuring that the unity of the refugee’s family
is maintained particularly in cases where the head of the family has fulfilled the
necessary conditions for admission to a particular country; (2) The protection of
refugees who are minors, in particular unaccompanied children and girls, with
special reference to guardianship and adoption. The States participating in the
UNHCR Executive Committee adopted specific conclusions on family reunification
in 1977, 1981 and 1999, and other ExCom conclusions include recommendations
concerning family unity and especially the interest of children in reunification with
their refugee parent(s).10 In UNHCR`s 2001 background note on family reunification
in the context of resettlement and integration, the Agency identifies five guiding
principles which promote and facilitate family reunification: (1) The family is the
natural and fundamental group unit of society and is entitled to protection by states;
(2) The refugee family is essential to ensure the protection and well-being of its
individual members; (3) The principle of dependency entails flexible and expansive
family reunification criteria that are culturally sensitive and situation specific; (4)
Humanitarian considerations support family reunification efforts; (5) The refugee
family is essential to the successful integration of resettled refugees11.
The Convention on the Rights of the Child (CRC) does not provide an explicit right
to family reunification or to remain in a country to enjoy family life, yet, Article
9(1) of the CRC obliges states to ensure that a child will not be separated from his
or her parents against their will unless such separation is necessary for the best
interests of the child. Article 9(2) of the CRC stresses the importance of maintaining
regular, personal relations and direct contact with both parents, even if a child
is separated from one or both parents. Article 10 of the CRC obliges contracting
states to deal with applications for family reunification “in a positive, humane
and expeditious manner”. Article 3(1), stipulating that in all actions concerning
children, the best interests of the child shall be a primary consideration, is also
laid down in Article 24 (2) of the ECHR and, in somewhat different wording, in
Article 5(5) of the Family Reunification Directive.12 In its General Comment No. 6
9

Final Act of the 1951 UN Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, Recommendation B, available at: http://www.unhcr.org/protection/
travaux/40a8a7394/final-act-united-nations-conference-plenipotentiaries-statusrefugees-stateless.html (accessed on 07 January 2018)

10

UNHCR, Thematic Compilation of Executive Committee Conclusions, 2014, 7th edition, p.
223-229, available at: http://www.unhcr.org/53b26db69.html (accessed on 13 January
2018). These conclusions are generally accepted as constituting ‘soft law’, contributing
to the interpretation and application of refugee law instruments.

11

‘Family Reunification in the Context of Resettlement and Integration, Protecting
the Family: Challenges in Implementing Policy in the Resettlement Context’, UNHCR
Background Note, 2001, p. 1 & 2, available at: http://www.unhcr.org/3b30baa04.pdf
(accessed on 07 January 2018)

12

EMN Synthesis Report for the EMN Focused Study 2016 Family Reunification of ThirdCountry Nationals in the EU plus Norway: National Practices, p.18, available at: https://
ec.europa.eu/home-affairs/sites/homeaffairs/files/00_family_reunification_synthesis_
report_final_en_print_ready_0.pdf (accessed on 09 January 2018)
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on the treatment of unaccompanied and separated children outside their country
of origin, the Committee on the Rights of the Child (UNCRC) confirms that only the
child’s best interests could impede family reunification of an unaccompanied or
separated child in the situation of separation in different countries13.
Implementation of the principle of family reunification and protection of the family
in the refugee context requires not only that the state refrain from actions that
would disrupt an intact family unit, but also that it take action to allow a dispersed
family to reunite without returning to a country where they would face danger. Such
policies, codified in domestic law and regulation, lower the costs and enhance the
effectiveness of protection programs as refugee families provide mutual assistance
to their members. Host countries benefit when their own policies, procedures and
programs strengthen the unity of the refugee family, helping individuals to function
in countries of asylum or resettlement, facilitating their integration into the host
society, and promoting social and economic self-sufficiency14.
It should be mentioned here that there is a distinction between family reunification
and family unity has to be made. The notion of family unity means that once
one member of the family--‘the principal applicant’--is recognized as a refugee,
the rest of the accompanying family members should also benefit from the
same status15. With increasing awareness of the prevalence of gender-related
persecution16 and child-specific forms of harm, it is now understood that the
principal applicant need not necessarily be the head of household17. All members
of the family are entitled to an individual hearing18. The respect of this right
becomes crucial if the claim of the first family member is rejected. Moreover, the
principle of derivative status operates only in favor of recognition, not in favor of
rejection. In other words, if even one family member is recognized and all others
are rejected on the merits of their individual claims, each member of the family
is entitled to the benefit of derivative status19.
13

Realising the right to family reunification of refugees in Europe, Issue Paper published by
the Council of Europe Commissioner for Human Rights, 2017, p.20, available at: https://
rm.coe.int/prems-052917-gbr-1700-realising-refugees-160x240-web/1680724ba0
(accessed on 17 January 2017)

14

Family Unity and Refugee Protection by Kate Jastram and Kathleen Newland, p. 2,
available at: http://www.unhcr.org/3bd3d4a14.pdf (accessed on 03 January 2018)

15

Executive Committee Conclusions No. 88 (L) 1999 (b)(iii) and No. 47 (XXXXVIII) 1987 (h);
UNHCR, ‘Background Note: Family Reunification in the Context of Resettlement and
Integration’, Annual Tripartite Consultations on Resettlement, 20-21 June 2001, paragraph 5.

16

See, e.g., R. Haines, ‘Gender-related Persecution’, background paper for the UNHCR
Global Consultations Expert Roundtable, San Remo (2001) and the Summary Conclusions
for that meeting

17

UNHCR, ‘Background Note: Family Reunification in the Context of Resettlement and
Integration’, Annual Tripartite Consultations on Resettlement, 20-21 June 2001,
paragraph 6; UNHCR Standing Committee, ‘Family Protection Issues’: UN doc. EC/49/
SC/CRP.14, 4 June 1999, paragraph 10.

18

Executive Committee Conclusion No. 88(L) 1999 (b)(iii).

19

Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol relating to the Status of Refugees, Reedited, Geneva,
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Even though refugees recognized under the 1951 Convention are in the most
advantageous position with respect to family unity or reunification, with the
increased use of complementary forms of protection in some parts of the world,
even for those who fit the 1951 Convention definition, family unity or reunification
possibilities have the potential to become even more dependent on State discretion
than on refugees’ rights.

Beneficiaries of the Family Reunification Principle
– Scope of the Right
There is not a single, internationally accepted definition of the family, though
there is universal agreement that it consists at least of the ‘nuclear’ family of a
married couple (a man and a women) and their underage children. International
humanitarian law recognizes that a family consists of those who consider
themselves, and are considered by each other, to be part of the family and who
wish to live together20. Moreover, economic and emotional ties should be given
the same weight in reunification as relationships based on blood ties or legally
sanctioned unions21. Member states of the European Union usually extend the scope
of family reunification beyond the nuclear family, which consist of core members
such as the mother, father and their underage, unmarried children. Depending
on the national law, the scope of family reunification can include parents, adult
children, same-sex partners, non-married partners and/or foster children.22
Beyond the core members of the refugee family, there is great variation in the
treatment afforded the larger sphere of family relationships. In UNHCR’s view, the
principle of family unity requires that the following people be reunited: dependent
parents of adult refugees, other dependent relatives, as well as other dependent
members of the family unit, such as friends or foster children23. Even though there
is no internationally agreed definition of the term dependent, UNHCR’s operational
January 1992, UNHCR 1979, paragraph 185.
20

Commentary to the Additional Protocols, quoted in Secretariat of the Inter-Governmental
Consultations, Report on Family Reunification: Overview of Policies and Practices in IGC
Participating States (1997), 357.

21

Family Reunification in the Context of Resettlement and Integration, Protecting the
Family: Challenges in Implementing Policy in the Resettlement Context, Annual Tripartite
Consultations on Resettlement, 20-21 June 2001, paragraph 1 c), UNHCR Background
Note, 2001, available at: http://www.unhcr.org/3b30baa04.pdf (accessed on 07 January
2018)

22

More details in EMN Synthesis Report for the EMN Focussed Study 2016 Family
Reunification of Third-Country Nationals in the EU plus Norway: National Practices, p 21,
22 & 23., available at: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/00_
family_reunification_synthesis_report_final_en_print_ready_0.pdf (accessed on 09
January 2018)

23

UNHCR Resettlement Handbook, Chapter 4.6.7.(b), available at: http://www.unhcr.
org/46f7c0ee2.pdf (accessed on 10 January 2018)
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definition is that a dependent person relies for his or her existence substantially
and directly on another person, in particular because of economic reasons, but
also taking emotional dependency into consideration24. Some countries recognize
some of the above mentioned categories, but not others. Even when such relatives
are admitted for reunification, it is often under less advantageous conditions, and
after a longer wait, than with closer family members. Such obstacles are the
source of tremendous hardship and anxiety for refugees.
Most EU member states apply similar family reunification rules for refugees
and beneficiaries of subsidiary protection. More favorable family reunification
provisions applicable to these groups may include their exemption from the material
requirements, or a minimum waiting period of three, six or twelve months depending
on individual member state. More than half of the states restrict the application
of the more favorable family reunification rules for beneficiaries of international
protection to family ties preceding the arrival of the sponsor in a given member
state. Just over half of them further apply more favorable family reunification rules
to unaccompanied minors, in particular a wider definition of family members25.
Beneficiaries of subsidiary protection are outside the scope of the Family
Reunification Directive26 due to the absence of a definition of the scope of
subsidiary protection in EU law at the moment the Directive was adopted. With
the first Qualification Directive (2004/83) a common definition of subsidiary
protection had been established, and the recast Qualification Directive (2011/95)
shows that the rights of refugees and beneficiaries of subsidiary protection are
now only differentiated with regard to the duration of the residence permit and
the right to social assistance.27 The Qualification Directive provides for the right to
family unity to refugees but also to beneficiaries of subsidiary protection where
their family members are already residing in the member state but does not give
a right to family reunification beyond that.28
In many EU member states beneficiaries of subsidiary protection can apply for family
reunification under the same conditions as refugees29. In certain member states,
the law provides for family reunification with beneficiaries of subsidiary protection

24

UNHCR Resettlement Handbook, Chapter 4.6.5, available at: http://www.unhcr.
org/46f7c0ee2.pdf (accessed on 10 January 2018)

25

EMN Synthesis Report for the EMN Focussed Study 2016 Family Reunification of ThirdCountry Nationals in the EU plus Norway: National Practices, p.6, available at: https://
ec.europa.eu/home-affairs/sites/homeaffairs/files/00_family_reunification_synthesis_
report_final_en_print_ready_0.pdf (accessed on 09 January 2018)

26

Article 3 (2) of the Family Reunification Directive. It does not exclude beneficiaries of
international protection in accordance with EU law.

27

See Article 24 and 29 Directive 2011/95. This differentiation is also included in the
Commission proposal for the Qualification Regulation, see Article 26 and 34 in the
proposed Qualification Regulation, COM(2016)466

28
29

Directive 2011/95, Article 2 sub j; Council doc. no. 5463/10, p. 37 and 15303/10, p. 23.
BE, BG, EE, EL, ES, FR, HR, HU,94 IE, IT, LT, LU, NL, NO, SI, SK, UK
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at the earliest three years30, or two years31 from the date of obtaining subsidiary
status. In Slovenia, the law gives the right to family reunification to third country
nationals who have been granted subsidiary protection for more than a year, under
the condition that the family existed before the beneficiary of subsidiary protection
entered the country. Any marriage or registered partnership with beneficiaries of
subsidiary protection or persons granted refugee status must have already existed
in the country of origin or prior to entry in some of the Member States32. In Croatia
and Hungary, the decision to refuse an application for family reunification cannot
be based exclusively on the fact that no official documents exist to prove a specific
family relationship. The laws of some member states, such as Cyprus do not allow
beneficiaries of subsidiary protection to apply for family reunification, whilst other
member states such as the Czech Republic allow them to do so under a national
scheme (parallel to the Family Reunification Directive)33.
The protection of the family is most essential to the members who are least able
to protect themselves individually, in particular, children and the elderly. Tracing
and reunification programs for these and other vulnerable groups are matters of
particular urgency. Protection for children separated from their families during
flight have begun to be elaborated in recent years, but specific provisions for the
elderly are much less developed. While minor children are almost universally
permitted to reunify with parents, elderly relatives face greater obstacles in
principle and practice. Some states limit family unity possibilities to spouses and
underage children, while others accept parents but insist on strict dependency
criteria. More distant elderly relatives, such as aunts, uncles, or cousins, are
admitted to join family members only as exceptions in most receiving states. The
vulnerability of elderly refugees, and elderly relatives left behind by refugees,
should be recognized in the criteria governing eligibility for family reunification34.

30

AT

31

LV

32

AT, DE, EE, IE, HR, NL

33

EMN Synthesis Report for the EMN Focussed Study 2016 Family Reunification of ThirdCountry Nationals in the EU plus Norway: National Practices, p.20 & 21, available at:
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/00_family_reunification_
synthesis_report_final_en_print_ready_0.pdf (accessed on 09 January 2018)

34

Family Reunification in the Context of Resettlement and Integration, Protecting the
Family: Challenges in Implementing Policy in the Resettlement Context, Annual Tripartite
Consultations on Resettlement, 20-21 June 2001, paragraph 1 c), UNHCR Background Note,
2001, available at: http://www.unhcr.org/3b30baa04.pdf (accessed on 07 January 2018)
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CHAPTER 2:
FAMILY REUNIFICATION AND
THE COUNCIL OF
EUROPE’S INSTRUMENTS
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European Convention on Human Rights
The European Convention on Human Rights (ECHR) does not provide for a right
to asylum and the European Court of Human Rights (ECtHR) is not competent to
examine the application of the Geneva Convention. As a matter of principle, the
right to control the entry, residence and expulsion of non-nationals rests with
the states themselves. However, the member states of the Council of Europe are
under the obligation to secure everyone within their jurisdiction, including asylum
seekers, refugees and migrants, thus respecting the rights guaranteed by the
European Convention on Human Rights.
In matters of immigration, the ECtHR still shows respect for state sovereignty.
However, its latest case-law suggests that in spite of this, national legislators
cannot turn a blind eye to human rights law when it comes to family reunification,
especially regarding refugees and beneficiaries of subsidiary protection. When
this is the only viable way to reunite a foreigner with his or her family due to
unbeatable obstacles hindering return to the country of origin, the state may be
under an obligation to grant his or her children and spouse entry and residence
on its territory. Of even greater impact on national legislation is the prohibition of
discrimination. Meaning, if a state grants certain categories of persons a right to
family reunification under more favorable conditions than other categories, there
must be objective and reasonable grounds to justify this difference in treatment.

A Right to Family Reunification for Refugees
under Article 8 of the ECHR
While article 8(1) of the ECHR grants everyone “the right to respect for his private
life and family life”, interference with that right by a public authority is only allowed
on the grounds mentioned in Article 8(2). Article 8(2) of the ECHR states: “There
shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in
the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others”.
Article 8 does not grant an express right to family reunification, and the stance
of the ECtHR is that migrants must demonstrate that family life cannot be enjoyed
elsewhere, in order to show that the refusal of family reunification will violate
Article 8 of the Convention35. Nowadays, the standard has been more protective
of human rights and applicants must show that reunion is the “most adequate”
way to family life36. However, in refugee cases, the “elsewhere” approach used in
35

Realising the right to family reunification of refugees in Europe, Issue Paper published by
the Council of Europe Commissioner for Human Rights, 2017, p.21, available at: https://
rm.coe.int/prems-052917-gbr-1700-realising-refugees-160x240-web/1680724ba0
(accessed on 19 January 2017)
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immigration cases cannot be applied with refugees. There can be no question of
refugees being subject to an obligation to re-establish family life in their country
of origin. In the case of refugees there are ipso facto “insurmountable obstacles”
to establishing family life in the country of origin. Moreover, it is also inappropriate
to assume that refugees can be required to move to third states. Any transfer
of a refugee or potential refugee requires a careful individual analysis of the
human rights implications of the transfer37. In addition, the ECtHR tends to take
into account whether parents had voluntarily left children in their country of
origin as a factor potentially weighing against family reunification. In the case of
refugees, who are by definition forced to flee, the Court acknowledges that they
are often also compelled by circumstances to leave family members behind38. As
long as the risk of persecution or of suffering serious harm persists and as long
as there is no third country where the family could live together (typically the
spouse’s home country39), the weighing of interests should generally result in the
acceptance of a right to family reunification in the contracting state, especially
where children are concerned and as long as the family relationship has already
existed before fleeing. The ECtHR for example, has addressed this issue in the
cases Tanda-Muzinga v. France40, Mugenzi v. France41, Senigo Longue v. France42.
These three judgments on the family reunification of refugees are focused on
procedural flaws and findings that Article 8 was violated resulting from the length
of the proceedings for family reunification and the difficulties the applicants were
confronted with in proving their relationship to their children43. These verdicts
also lead to some important conclusions that go beyond the procedural obligations
Court of Human Rights, 1 December 2005, available at: http://www.refworld.org/cases,
ECHR, 43a29e674.html (accessed 16 January 2018)
37
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30696/09, available at: http://www.asylumlawdatabase.eu/en/content/ecthr-mss-vbelgium-and-greece-gc-application-no-3069609 (accessed on 20 January 2018)
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the Council of Europe Commissioner for Human Rights, 2017, p.21, available at: https://
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(accessed on 19 January 2017)
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available at: http://www.asylumlawdatabase.eu/en/content/iaa-and-others-v-unitedkingdom-no-2596013-article-8-31-march-2016 (accessed on 20 January 2018)
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Tanda-Muzinga c. France, Requête no 2260/10, Council of Europe: European
Court of Human Rights, 10 July 2014, available at: http://www.refworld.org/
cases,ECHR,53be80094.html (accessed 16 January 2018)
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(accessed 16 January 2018)
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Senigo Longue et autres c. France, Requête no 19113/09, Council of Europe: European
Court of Human Rights, 10 July 2014, available at: http://www.refworld.org/
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Family reunification procedure: need for flexibility, promptness and effectiveness,
ECtHR, Press Release, 10.07.2014, available at: file:///C:/Users/Martina%20Smilevska/
Downloads/003-4817913-5875206.pdf (accessed 19 January 2018)
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resulting from Article 8. For example, the ECtHR made clear that the arrival of
the applicant’s close family who were themselves refugees in a third country, had
been the only means by which they could resume family life together and that the
vulnerability of refugees must be taken into account as more favorable element
(than in the case of migrants) in the family reunification procedures. The Court
also held that the authorities are obliged to display a flexible approach44, meaning
that the situation of refugees implies the existence of an unsurmountable obstacle
to life (and enjoying family life) in the country of origin.45
Other important cases are Biao v. Denmark46, Jeunesse v. the Netherlands47,
Tuquabo-Tekle and Others v. the Netherlands48. The obligations of a state to admit
to its territory relatives of persons residing there depends on the particular
circumstances of the persons involved as well as the general interest of the
state49. In the Tuquabo-Tekle v. the Netherlands, a mother left her daughter behind
when she fled Eritrea to seek asylum, following the death of her husband. Her
protection needs were recognized not as a 1951 Convention refugee, but rather
with another form of (less secure) humanitarian protection. Nonetheless, the
ECtHR remarked that it was questionable whether the mother left her daughter
behind of “her own free will”. Accordingly, it was held that the Netherlands was
obliged under Article 8 of the Convention to admit her daughter to the territory,
so that they could enjoy family life together there. Children’s rights and interests
are also taking an increasingly central role in the assessments of the ECtHR.50 In
the Jeunesse case, the ECtHR ruled that regarding the best interests of the child,
44
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European Court of Human Rights, 10 July 2014, available at: http://www.refworld.org/
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47

Jeunesse v. Netherlands, app. no. 12738/10, 3 October 2014, available at: http://www.
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the contracting parties must ‘advert to and assess evidence in respect of the
practicality, feasibility and proportionality’ of the expulsion of a parent`51.
However, Article 8 ECHR lacks an absolute obligation to respect people’s choice
of residence as a family, thus leaving States more discretion in policies as well as
individual decision making – “Where immigration is concerned, Article 8 cannot
be considered to impose on a state a general obligation to respect a married
couple’s choice of country for their matrimonial residence or to authorize family
reunification on its territory.” In the case Rodrigues da Silva and Hoogkamer v.
the Netherlands,52 the ECtHR particularly emphasized that at all times the state
must strike a fair balance between the competing interests of the individual and
the community as a whole.
ECtHR case law shows that family life can overcome the principle of state sovereignty if there are major obstacles hindering family life in the country of origin.
As refugees and beneficiaries of subsidiary protection can hardly be expected to
return, the states will frequently be obliged to allow children and spouses to join
them on its territory. Ultimately, the ECtHR has already held that Article 8 of the
ECHR obliges states to recognize the right to family life where its disruption was
solely a result of a decision to flee the country of origin out of a genuine fear of
persecution within the meaning of the Refugee Convention.53.

Family Reunification and Prohibition of Discrimination
Article 14 of the Convention is an open-ended non-discriminatory guarantee, so it
is possible to challenge discrimination on suspect grounds, such as sex, race and
sexual orientation, as well as differences in treatment between similarly situated
individuals and groups where the discrimination is on grounds of “other status”54.
The non-discrimination guarantee under this Article makes it (legally) problematic
to distinguish between refugee protection and subsidiary protection and/or other
protection beneficiaries. This reasoning implies that subsidiary protection status
is also an “other status” under Article 14.
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In 2016, the ECtHR has delivered a judgment finding violations of Article 14 ECHR
in conjunction with Article 8 because of discrimination in the field of immigration
law. Pajić v. Croatia55 concerned discrimination against a same-sex couple
regarding family. Even not related with family reunification, the implications of
this judgment go far beyond the rights of homosexual couples. It reveals the
potential of the prohibition of discrimination under Article 14 to influence the
family reunification scheme. This judgment makes clear that national legislation
on family reunification must be measured against the standards of Article 14, as
Article 14 is applicable to the right to respect for family life56.
Of special importance is the case Biao v. Denmark57 which illustrates that national
discretion in first admission rules is limited by the prohibition of discrimination.
In this case the Grand Chamber found a violation of Article 14 of the Convention
in the difference in treatment between certain categories of Danish nationals
regarding family reunification, allowing only those who had been Danish nationals
for 28 years to enjoy the right. Meaning, that if certain categories of foreigners
(or of own nationals) are granted the right to family reunification, any exclusion of
other categories who are comparable in certain aspects to them, or in relevantly
similar situations, demands an objective and reasonable justification.
In Hode and Abdi v. the United Kingdom58, refugees were treated as being in
a relevantly similar situation to student and labour migrants. In all respects,
their situation is even closer to subsidiary protection beneficiaries. Meaning
that differential treatment based on nationality or immigration status (be it
the foreigner’s own status or that of his or her family member) amounts to
differential treatment based on a “status” within the meaning of Article 14 (and
can therefore amount to prohibited discrimination) and it falls to the state to
prove the objective and reasonable justification for the difference in treatment59.
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Whether or not different treatment of certain categories of migrants or refugees
will sustain the ECtHR’s further scrutiny depends on the margin of appreciation
which, in immigration matters as shown above, is wide if the difference is based
on immigration status.

The European Social Charter
The European Social Charter (ESC)60 is another tool with great potential to
make policies more proportionate and effective for rapid family reunion. The
charter can be also identified as an essential instrument for the protection of
refugees` rights, including health, housing, education or employment, but also
as an appropriate framework to facilitate their integration. Thirty-three Council
of Europe member states have ratified the revised ESC and 15 have so far
accepted its collective complaints procedure. Article 19.6 of the ESC requires
that member states “facilitate as far as possible the reunion of the family of a
foreign worker permitted to establish himself in the territory”. The European
Committee of Social Rights (ECSR) in its 2015 conclusions observed that the
rights of the Charter are to be enjoyed to the fullest extent possible by refugees,
and that the obligations undertaken by states under the European Social Charter
“require a response to the specific needs of refugees and asylum seekers, such
as … the liberal administration of the right to family reunion”61.
Any rules with the object or effect of restricting family reunion should be
challenged as incompatible with EU and Council of Europe standards. In practice,
transnational families should enjoy procedures for family reunion that are
accessible, affordable, proportionate, timely and attentive to their family’s
specific needs and circumstances. Some NGOs working across Europe find that
several EU member states currently violate EU law and European standards,
for example through excessive fees, required “integration” tests in countries
of origin, disproportionate economic resource and housing requirements, and
the automatic rejection of applications without an individual examination of the
family’s circumstances or consideration of alternative documentation62.
60
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T

he Charter of Fundamental Rights of the European Union63 (EUCFR) contains
several provisions relevant to refugee family reunification rights. Article 7
guarantees everyone’s right to respect for his or her family life. The nondiscrimination clause set in Article 21 prohibits discrimination on an open-ended
list of grounds, thus reflecting the general principle of equality in EU law. This
principle means that treating refugees and subsidiary protection beneficiaries
differently (as far they are similarly situated), requires justification.
Family reunification is a right in the EU Family Reunification Directive64, which
determines the conditions under which family reunification is to be granted to
family members of legally staying third country nationals, as well as the rights of
the family members concerned. The Family Reunification Directive has established
a subjective right to family reunification for the persons concerned, based on the
consideration that family reunification promotes the integration of third country
nationals and their family members. The directive also concerns persons under
international protection; however, for them varying conditions apply. Preferential
conditions apply to refugees who do not need to comply, for example, with
financial and housing criteria in most cases.
In Chapter V of the Family Reunification Directive, more favorable rules exempt
refugees from the waiting period and from complying with income, housing
and integration requirements (Article 12), and obliges member states to be
flexible regarding evidence to establish the family relationship (Article 11(2))65.
member states are allowed to adopt a wider definition of the family members in
the case of refugees (Article 10 (2)), but they have to apply Chapter V at least
to members of the nuclear family of refugees, mentioned in Article 4(1) of the
Family Reunification Directive66.
Across the EU more favorable family reunification rules apply to refugees. Namely,
the material requirements (in order to exercise the right to family reunification)
do not have to be fulfilled or may be subject to a grace period of minimum three
months before these requirements apply to refugees and/ or beneficiaries of
subsidiary protection (which may reach up to 6-12 months in some instances).
Some member states have set an even more favorable system by not setting a
time limit (certain period) within which the material requirements must be met
by beneficiaries of international protection. The waiting period allowed for by
the Directive does not apply to beneficiaries (the sponsors) who are refugees,
63

Available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
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2003 on the Right to Family Reunification, 3 October 2003, 2003/86/EC, available at:
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either. However, more than half of the EU member states restrict the application
of more favorable family reunification rules for beneficiaries of international
protection to family ties that precede the arrival of the beneficiary (the sponsor).
In only few member states, this is not limited to preexisting family relationships
(i.e. those established before entry).
The Family Reunification Directive does not explicitly apply to: asylum seekers;
applicants for or beneficiaries of temporary protection; and applicants for or
beneficiaries of “a subsidiary form of protection in accordance with international
obligations, national legislation or the practice of the member states”. As
regards to subsidiary protection beneficiaries with status granted under EU law,
it is arguable that they are covered by the FRD, as they are not explicitly excluded.
However, most member states apply similar rules for the family reunification of
beneficiaries of subsidiary protection as they do for refugees (although they may
not always be exempted from the above-mentioned material requirements, or
may be subject to a waiting period). The UK (which does not use the classification
of beneficiaries of subsidiary protection) applies similar family reunification rules
(as refugees) to recipients of humanitarian protection. Other member states may
apply similar eligibility rules to the family members of beneficiaries of subsidiary
protection, but may not exempt the latter from the requirements for exercising
the right to family reunification. Furthermore, some of the member states may
not apply a waiting period for beneficiaries of subsidiary protection, while others
do. Family reunification for beneficiaries of subsidiary protection is not provided
for in Cyprus, nor Malta.67
More favorable family reunification rules apply to unaccompanied minors
recognized as refugees and/or beneficiaries of subsidiary protection or
otherwise, and particularly to a wider definition of family members, including the
legal guardian or another adult responsible for the minor. Nevertheless, this is
not a universal practice in the EU, as some member states, such as Austria do not
expand the definition of family for unaccompanied minors.
The Court of Justice of the European Union (CJEU) has clarified that the primary
objectives of EU Council Directive 2003/86/EC on the right to family reunification are
to facilitate and enable family life, to promote family reunion and the effectiveness
thereof.68 Based on international and European standards, every family reunion
rule must not only be justified, but also proportionate and effective in practice for
promoting family life and the right to family reunion for all types of families. This
stricter level of scrutiny is emerging from the EU family reunification directive and
the related case law of the ECtHR and the CJEU. Under the case law of the ECtHR,
deporting family members requires a case-by-case consideration of the effects
67
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on their family life, especially contact with children (e.g. Sen v. Netherlands 2001
and Osman v. Denmark 2011). Procedures must be structured in such a way as
to guarantee flexible, prompt and effective decisions that take into account the
family’s individual circumstances, such as refugee status, best interests of the
child and the right to respect for family life (e.g in Mugenzi v. France, TandaMuzinga v. France and Senigo Longue and Others v. France (2014)).69
The CJEU confirmed in Parliament vs Council (C-540/03) that all aspects of
family reunion policies must comply with the Convention and involve an individual
assessment based on the right to family life. In the Chakroun case (C-578/08),
the CJEU confirmed that member states’ requirements cannot undermine the
Directive’s objective and effectiveness for promoting family reunification. For
example, the Chakroun case clarified that a strict income requirement cannot be
the only reason to refuse an application if the person can meet the requirement
through other legal means. In addition, EU member states can only require
“integration measures” for family members if these measures are capable of
facilitating their integration; any “integration measure” that discourages people
from exercising their right to family reunion is against EU law.70 For these reasons,
the costs of the measure and study materials/courses must be free or not so
high as to make family reunion impossible or excessively difficult for families
around the world71. Along the same lines, EU member states must exempt from
these measures all people who cannot take or pass the integration measure
due to individual circumstances, such as their age, level of education, economic
situation or health (Zaken v. K and A C-153/14).
The Reception Conditions Directive 2013/33 is silent on the issue of family
reunification. It only provides in Article 12 that member states “shall take
appropriate measures to maintain as far as possible family unity as present
within their territory, if applicants are provided with housing by the member
state concerned”. Family members of asylum seekers fall under the scope of the
Directive in so far as the family already existed in the country of origin. Those
family members are the spouse, unmarried partner and underage children,
or parents or another adult responsible for an unmarried minor (Article 2
(c) 2013/33). In the proposal of the Commission for a new recast Reception
Conditions Directive, the definition of family members is extended by including
family relations which were formed after leaving the country of origin but before
69
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arrival on the territory of the member state. The same amendment has been
made in the proposal for the Qualification Regulation.72
The Dublin Regulation (604/2013)73 and the Temporary Protection Directive74 are
also important instruments that can contribute to the maintenance of family unity
and granting the right to family reunification. The Dublin Regulation deals with
family members already in the EU, but living in different member states. Moreover,
the processing together of the applications for international protection of the
members of one family by a single member state makes it possible to ensure
that the applications are examined thoroughly, the decisions taken in respect of
them are consistent and the members of one family are not separated. Priority
(of a member state) is given where a family member of an unaccompanied minor
is legally present or if there is no such state, where the unaccompanied minor
makes his/her most recent application; and where a family member has been
recognized as a refugee or has an outstanding asylum application. The Temporary
Protection Directive sets out rules on family reunification under Article 15.
Namely, that the family ties existed already in the country of origin, that the ties
were disrupted due to circumstances surrounding the mass influx, and that the
family members must be either beneficiaries of temporary protection themselves
(but present in another member state) or in need of protection. Temporary
protection is used if there is a mass influx of displaced people, meaning that
the Directive has not been applied in practice, since the Council of Ministers has
not adopted a decision establishing the existence of a mass influx of displaced
persons, required by Article 575.
Facilitation of family reunification can be an important tool for providing safe
access to persons who are forced to flee war, indiscriminate violence, political
persecution and other human rights violations in Europe. Family life is of great
importance for the well-being of refugees and crucial for their successful
integration. The EU Court of Justice has stressed that the aim of the applicable EU
laws is to enable family life and that the law must be interpreted and applied in this
light. An application of EU law at the national level meeting these requirements
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and refraining from unjustified restrictions would enable a considerable number
of persons in need of protection to come to Europe in a safe and organized way
and to join relatives already living there (who can support them in building a new
life). The concept of ‘family’ should also be interpreted more broadly to include
not only the nuclear family but other relatives as well76.
The right to family reunification in the EU has remained one of the most important
channels of legal migration in the EU over the last few years. In spite of the large
wave of third country nationals applying for asylum in Europe, beneficiaries of
subsidiary protection overall appear to benefit from a similar level of legallyensured protection as refugees. Nevertheless, exceptions may apply, which
somewhat lessens the protection of the former in some instances. Both refugees
and/or beneficiaries of subsidiary protection on the whole have continued to
benefit from more favorable family reunification rules as compared to other
categories of beneficiaries. Nevertheless, in the light and spirit of the Family
Reunification Directive, the protection of beneficiaries of international protection
in particular, could be further strengthened in the member states, for example,
by avoiding setting the income requirement at an exceedingly high level, a reality
in some member states, and giving more weight to individual circumstances in
the process of examining family reunification applications.77
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I

n the Republic of Macedonia there are two different laws regulating the right
to family reunification. The Law on Asylum and Temporary Protection covers
the right to family reunification for persons with granted international protection and the Law on Foreigners covers all other legally residing foreigners in the
Republic of Macedonia who want to exercise this right.
With the last changes in the Law on Asylum and Temporary Protection78 the
members of the immediate families of recognized refugees and persons under
subsidiary protection, will be granted the right to asylum at their own request.
The law (Article 8) grants this right equally to refugees and persons under
temporary protection. Members of the immediate family, as stipulated, are
the spouse, if the marriage was registered before the arrival in the Republic
Macedonia and underage children who are not married, as well as the parents
of underage children if they acquired the right to asylum. This means that the
scope of the right to family reunification does not go beyond the nuclear family.
The right to family reunification of unaccompanied minor refugees only extending
to their parents is a bit problematic, due to the fact that this often leads to
great hardship and family separation, as parents must choose to leave behind
other children if they wish to avail themselves of the right to reunification with
an unaccompanied minor. In addition, extended family members should also
be eligible for family reunification when they are dependent on the beneficiary
applying. The concept of dependency must allow for a flexible assessment of
the emotional, social, financial, and other ties and support between refugees
and family members. According to the newly proposed Law on International and
Temporary Protection79, the scope of immediate family members is also extended
to “non-registered spouse and other persons in accordance with the law”.
The changes, brought in light of the 2015/2016 refugee crisis which notably
affected the country,80 significantly reduced the protection previously given
within the law because the principle of family reunification of the members of
the nuclear family of a recognized refugee or person under subsidiary protection
may be exercised after three years as of granting the right to asylum (Article
8 Paragraph 3). This restriction on the right to family reunification is contrary
to the EU Directive on the Right to Family Reunification. Namely, the amended
Article 8 Paragraph 3, is contradicted by Article 12 paragraph 2 of the EU
Directive, which clearly expresses that states will not temporarily restrict the
family reunification of recognized refugees, i.e. they will not seek a person with
78
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recognized asylum to stay in the country for a certain period before joining his
family members81. Moreover, this restriction of the right to family reunification
violates the principle of ‘best interest of the child’ enshrined in the Convention
on the Rights of the Child and the needs of minors determined by Article 22a, unaccompanied minors set forth in Article 23 and vulnerable persons with
special needs determined by Article 23-a from the Law on Asylum and Temporary
Protection82. The waiting times and protracted procedures that are expected
to happen in the course of this these types of procedures have a particularly
adverse impact on unaccompanied minors. This means that often applicants will
“age out” of the protective provisions for unaccompanied minors before they
have the legal or practical opportunity to apply for family reunification83. If that
occurs, the legal implications are severe, because according to the law, adult
refugees do not have the possibility to reunify with their parents. According to the
newly proposed Law on International and Temporary Protection, Article 16 par. 4,
refugees can exercise the right to family reunification with the immediate family
members after obtaining the status of a refugee which harmonies this Law with
the EU Directive on the Right to Family Reunification. However, this proposal does
not improve the position of the person under subsidiary protection, due to the
fact that they will be able to exercise this right only after two years of receiving
the status of a person under subsidiary protection. In addition, the proposed law
prescribes a new term - “temporary protection”, which is a type of protection
granted in a special procedure in the event of a mass influx or immediate danger
of a mass influx of displaced persons from third countries who cannot return
to their country of origin, especially if there is a risk that the asylum procedure
could not be implemented as a result of the mass influx, and in the interest
of the displaced persons and other persons seeking international protection.
Temporary protection in the Republic of Macedonia can last up to one year84. The
total duration of temporary protection is no longer than three years and persons
granted this type of temporary protection have the right to family reunification.
The draft Law however, does not specify whether these persons can exercise this
right immediately after recognition or after two years.
Further, the law (or any bylaws) does not provide any details or instruction on how
the process of family reunification should take place. Meaning that the respective
81
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authority can, on a “case to case basis” and at their own discretion, demand
different proofs, of existing family ties, that the other spouse or partner agrees
to the reunification, etc. These proofs, especially in case of refugees and persons
under subsidiary protection may be difficult to be obtained due to the fact that
they face particular difficulties in providing official documentation to substantiate
their family relationships. Not having a specifically regulated procedure for family
reunification, may impose unplanned financial constraints, in particular when
formal visa and embassy fees, translation costs, verification of documents, travel
costs to distant embassies and DNA tests are taken into account. The proposed
(draft) Law on International and Temporary protection, prescribes that in cases
of family reunification, the asylum application may be submitted to a diplomaticconsular representative office of the Republic of Macedonia abroad. However,
challenges for family members in accessing embassies and consulates should
also be taken into consideration.
According to the law, there are also limitations to the principle of family
reunification. The principle will not apply if the reasons for exclusion exist
(commitment of a crime against the peace, humanity or a war crime according
to international acts foreseeing such crimes; commitment of a serious (nonpolitical) crime, outside the territory of the Republic of Macedonia prior to being
admitted here as a refugee; or the person was found guilty of acts contrary to
the aims and principles of the United Nations)85, and the person is a national of
another state able to grant her/him protection.

CASE STUDY 1
Y.K is 17-year-old boy from Syria, who survived an electric shock incident
and was badly burned at the railway station in Gevgelija on 22 July 2015.
The accident happened when two young migrants started climbing the
empty storage tanks beside the railway tracks. One of them, Y.K, stood
up after reaching the top and was pulled by the magnetic field of the
electrical wires above the tanks and then violently thrown to the ground.
Y.K survived the incident despite being badly burned and injured and
the Red Cross intervened immediately, and took him and his family to
hospital. Soon after the incident inspectors came to take statements from
eyewitnesses and photograph the scene of the accident. According to
information obtained from a relative close to Y.K, his family was in Turkey
with a residence permit.
Due to the fact that Y.K was still a minor and unaccompanied, MYLA
lawyers approached the Center for Social Work and informed them that
a legal guardian needs to be appointed. On 29 July 2015, a decision for
appointing a legal guardian was issued and the guardian decided that it was
85
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in the best interest for the minor to submit an asylum application. Later,
in the presence of his legal guardian, as well the legal representative in
the asylum procedure, the minor was transferred from the emergency
hospital “Gradska bolnica“ to the Reception Center (RC) for Asylum
Seekers in Vizbegovo. Y.K. was advised to stay in the RC and to wait for his
father to come from Turkey.
MYLA lawyers established contacts with his father, and the Macedonian
Red Cross (MRC) initiated a procedure for tracing the boy’s family. The
MRC sent a letter of guarantee to the Turkish Red Crescent Society (TRCS)
in Ankara and the family reunification procedure was initiated.
M.K., father of Y.K., contacted the Macedonian embassy in Ankara, Turkey,
where he was advised to apply for short-stay visa to the Republic of
Macedonia (RM). The requested documents for the short-stay visa of up to
90 days (type C), i.e. transit visa (type B) were: officially recognized travel
document that is valid for at least 3 months beyond the intended stay of
the foreigner in the Republic of Macedonia; documents for (individual or
collective) travel insurance (policy issued by a legal insurance entity at
the country of residence); notarized warranty letter i.e., invitation from a
Macedonian citizen/legal entity; proof of possession of sufficient funds for
the duration of the stay in Macedonia (credit card/ bank statement); one
color photograph (sized 3,5 x 4,5 cm) on a white background where the
face of the applicant is clearly visible; proof of paid fees for processing
the visa application and a neatly and legibly filled out visa application.
The letter of guarantee or invitation was issued by the MRC and sent to the
TRCS, as one of the several documents required for granting a temporary
visa for Y.K`s family. In addition, MYLA sent M.K.’s request along with the
guarantee letter to the Ministry of Labor and Social Policy, in order for
them to mediate with the Macedonian embassy in Turkey and the Sector
for Foreigners of the Ministry of Interior of Macedonia, and to facilitate
the process of the visa issuance.
M.K. submitted all the required documents - the invitation letter; return
tickets; photos; insurance certificates; and paid visas fees for his wife,
daughter and himself. However, due to the fact that the invitation letter
stated only his name, a visa was issued only to the father.
On 02 October 2015, M.K., entered legally in the Republic of Macedonia.
Due to the fact that his visa had limited validity, and in order to have legal
residence in the country, he decided to submit an application for asylum
on 05 October 2015. The application was submitted in Police Station in
Butel, after which he was transferred to the Reception Center for Asylum
Seekers in Vizbegovo.
On 26 October 2015, Y.K was granted refugee status, while his father was not.
On 04 January 2016, Y.K. and M.K. left the Reception Center for Asylum
Seekers in Vizbegovo and the country.
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The right to family reunification of foreigners is established in the Law on
Foreigners.86 Pursuant to this law, a foreigner who has a permanent or temporary
residence permit in the Republic of Macedonia, issued for the purpose of
employment/self-employment, or a foreigner who is originally from the Republic
of Macedonia and who is issued a residence permit for a period of one year, under
conditions and in accordance with the law on temporary residence, is granted the
right to family reunion with members of his immediate family who are foreigners.
Close family members are considered the: spouse of the foreigner; minor children
of the foreigner; adopted child of the foreigner or of his spouse and minor children
of whom the foreigner or his spouse has custody as, determined by a judgment
or decision of the home country in which the adoption or guardianship was
performed, and confirmed by a competent authority in the Republic of Macedonia.
Minors should be under the age of 18 years and should not be married. However,
as an exception, as members of the immediate family may also be considered:
first-degree relatives, a direct descendant of a foreigner or his spouse when
they are dependent on them and do not enjoy adequate family support in the
country in which they reside; adult children of the foreigner or his spouse who
are not married due to health concerns and cannot support themselves; and are
parents of a minor child, if the child’s best interests impose it. The immediate
family members of a foreigner who are issued a temporary residence permit in
the Republic of Macedonia have the right to education, professional development,
employment and self-employment, under the conditions regulated by the law.
A request for issuing a temporary residence permit to members of the immediate
family of a foreigner who has a residence permit in the Republic of Macedonia,
can be submitted to the Ministry of Interior. In such a case where the request for
issuance of a temporary residence permit for minors of a foreigner or his spouse
is filed, and the exercise of the parental right is divided, the foreigner must also
submit the consent of the other parent, certified by a competent authority of the
country where the other parent resides.
The temporary residence permit on the basis of family reunification will not be
issued if there are grounds for suspicion that the marriage with the foreigner
who has a residence permit in the Republic of Macedonia is concluded only with
the aim of enabling the person to enter or to stay in the Republic of Macedonia. In
case of a polygamous marriage, when a foreigner who has a residence permit in
the Republic of Macedonia has a spouse living on the territory of the Republic of
Macedonia, family reunion with the other spouse will not be allowed.
The immediate family members of a foreigner who has a temporary residence
permit in the Republic of Macedonia are granted a temporary residence permit
for a period of up to 1 year, with a possibility to extending it the permit for the
same period as the temporary residence permit of the foreigner.
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The permit will not be extended if it is determined that the foreigner and members
of his immediate family do not have a genuine marriage or family relationship and
there are grounds for suspicion regarding the marriage with a foreigner who has
a residence permit in the Republic of Macedonia.
The foreigner may submit an application for a permanent or temporary residence
permit to the regional organizational units of the Ministry of Internal Affairs,
which are part of the regional centers for border affairs and, have the mandate
for issuing these documents. The preparation of the documents, is carried out
at the headquarters of the Ministry of Interior. The documents include: request
for issuing a temporary residence permit to the members of his/her immediate
family members; proof of his/her legal stay in the Republic of Macedonia; proof of
family ties; proof of stable and regular fund sources adequate for his/her support
himself and the support of the members of his immediate family who intend to
stay in the Republic of Macedonia; proof of accommodation for members of the
immediate family; personal health insurance and, health insurance for immediate
family members; and certified copies of travel documents.
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F

amily reunification is the core element of successful refugee integration and
one of the few regular and safe ways for refugees to reach safety. For family
members already in the country of destination, reunification with their loved
ones removes what is for many a major source of anxiety and emptiness. Once
reunified, families fully devote their energies to starting over and establishing
new lives in their new country. According to UNHCR, family separation affects the
ability to engage in many aspects of the integration process: schooling, employment, putting down roots and generally moving on, while the absence of family
has a negative and long-term impact on physical and emotional health87. The
result of restricting or delaying family reunion is unnecessary human suffering
and a poorer quality of integration. For couples and families willing but unable to
reunite, separation causes severe stress, social isolation and economic difficulties that prevent a normal life for both those who have left and those who are left
behind88. For beneficiaries of international protection, delaying the enjoyment of
their right to family reunion also denies effective protection to family members in
camps, conflict zones or transit countries.
Delaying or denial of family reunification is most critical when it affects the most
vulnerable groups: the elderly, children, the less educated, women and people
from conflict zones. With few families able to resettle somewhere else, some
delay their application, while others give up altogether as they cannot meet the
new requirements, no matter their amount of motivation and preparation. The
OECD in their report concludes that family reunion needs to occur as early as
possible in order to expose migrant children to society and the education system.89
According to data obtained from the Macedonian Young Lawyers Association, a
large number of refugees that transited the country in 2015/2016 stayed in the
transit centers but did not want to apply for asylum in the Republic of Macedonia
due to the fact that they wanted to continue their journey so they could be
reunited with their families in destination countries. According to information
obtained from the Sector on Border Affairs and Migration, from 01 January 2015
to 30 June 2016, 800,000 migrants submitted an intention to seek asylum and
transited the territory of the Republic of Macedonia. From this number, only 86
persons submitted an asylum application. MYLA data shows that in 2015, 1,898
asylum applications were submitted, followed by a decrease in numbers in the
following two years – 2016- 762 asylum applications, and 2017- 162 asylum
applications were submitted. Moreover, the association assisted three refugee
families in 2017 in obtaining the necessary documentation and applying for visas
at the German embassy in the country, after the family reunification application
of their sponsors in Germany was approved.
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CASE STUDY 2
L.A. from Qamishli, Syria is a mother of five children. On 29 September,
2016 she submitted an asylum application in the Republic of Macedonia
and was accommodated in the Facility for the accommodation of vulnerable categories of asylum seekers (“Safe House”) in Skopje.
L.A. was born in Sham, Syria, but she and her family (husband and five
children) lived and worked in Qamishli for the past 10 years. In 2012, they
were forced to leave the country because of the war. For this reason, they
first lived in Dohuk, Iraq for 3 years. After the fall of Mosul in 2014, her
husband and one of their sons (10 years old) left Iraq and went to Germany. Since then, L.A. continued her journey alone with her four remaining children.
After a year and a half, they left Iraq and went to Turkey where they stayed
for 20 days. Their next country was Greece, where they were accommodated for the first 3 months in the camp in Idomeni. After its closure,
they stayed in the Greek camp Eleksia in Thessaloniki. In the meantime, her
husband and their son regulated their stay in Germany.
On 20 September, 2016, L.A. and her children in a group of around 20
persons left Greece. Besides her and her children, the group consisted of
two more Syrian families and four persons from Afghanistan.
The group was apprehended by the police while using the services of migrant smugglers soon after they crossed the Greek-Macedonian border.
Afterwards, L.A. submitted an asylum application and, with her children,
was accommodated in the Safe House. During her stay there, she took
part in a trial hearing for the case against the smugglers, as a witness.
L.A. possessed only original Greek registration papers for herself and her
children. She also possessed copies of her Syrian ID and family book. She
claimed that she had lost her original documents while traveling from Iraq
to Turkey. Since her husband had started the family reunification procedure in Germany, in Macedonia she was waiting to be reunited with him
and her son.
On 05 July 2017, MYLA received a document concerning the case of the
asylum seeker L.A. In the document, the Sector for Asylum (SfA) stated
that the asylum procedure will be stopped because a family reunification
procedure in another country is ongoing. However, this decision violated
the Macedonian law from several aspects. First, the conclusion was not
in line with Article 24 of the LATP which provides that only in three cases
- if the asylum seeker has withdrawn the asylum request; if the asylum
seeker has not responded to the SfA’s call for a hearing without providing
justification within the legal timeframe; or if the asylum seeker has left
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the place of accommodation longer than three days without approval or
adequate consent the procedure can be stopped with a conclusion. None
of these were applicable in the case of L.A. Second, the SfA gave poor
instructions on the available legal remedy, regarding the deadline and
the competent appellate body. Finally, the decision was brought after the
expiration of the six-month deadline and upon MYLA`s interventions to the
State Administrative Inspectorate and the Ombudsman. MYLA challenged
this decision before the Administrative Court of the Republic of Macedonia.
In the meantime, MYLA’s lawyers assisted L.A. in her family reunification
procedure with the German embassy in Skopje. MYLA’s lawyers as
her legal representatives provided legal assistance in obtaining all the
necessary personal documentation, including obtaining passports for
foreigners from the MOI Sector for Foreigners for one month, for all
family members. For the issuance of foreigner’s passports, the following
documents were submitted: an official request from the Ministry of Labor
and Social Policy for the issuance of the passports (containing all relevant
information about the asylum procedure in the country and the initiated
reunification procedure in Germany); requests for issuance of passports
for foreigners and attached translated and certified copies of birth
certificates, marriage certificate and approval for family reunification in
Germany; as well as a proof of payment of the administrative costs (50
euros per passport), which were paid by the IOM Mission in Skopje.
MYLA’s lawyer accompanied the family to the German embassy in Skopje
where the visa was approved. The IOM office in Skopje covered the costs
for the visas and bought family’s plane tickets.
L.A. successfully completed the family reunification procedure and left
for Germany with her four children on 17 August 2017. The family finally
reunited after more than one year.
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Serbia
According to the Serbian Asylum Act, persons recognized as refugees in Serbia
have the right to family reunification. Family members of persons recognized as
refugees may ipso facto request to be recognized as refugees themselves and
enjoy the same rights as other such persons in Serbia. Beneficiaries of subsidiary
protection may also request family reunification90, however their request is
subject to the Foreigners Law’s general provisions concerning family reunification
of foreigners and is therefore not absolute91. The competent authority may allow,
in justified cases, family reunification and grant temporary protection to family
members of persons enjoying temporary protection in the Republic of Serbia92.
According to the Asylum Act, an underage child, adoptee, step-child, spouse (if the
marriage is registered prior to their arrival in Serbia), as well as parents and foster
parents with legal custody, are considered as “family members”. The status of a
family member can also be granted to other persons as an exception, in particular,
if they were supported by the person to whom the protection was granted93.
Persons granted asylum are formally equal to foreigners with a permanent
residence regarding a number of rights for which the Foreigners Act is considered
lex generalis. At present, the Foreigners Act does not foresee the possibility of
granting residence on the basis of a relationship with a person who was granted
asylum in Serbia, however this is foreseen by the newly proposed Foreigners Act.
This draft law states that the family members of a foreigner who was granted
asylum do not need to prove they possess the necessary financial means or
health insurance and that they have paid the administrative taxes necessary for
short-term residence. The individual circumstances of the beneficiary of asylum
and their family are also to be taken into consideration in this process. If the
foreigner in question is underage, this right may also be enjoyed by their parents
in the interest of maintaining family unity. When the family member does not
possess a personal identity document, temporary residence is to be granted by
means of an individual decision. This is of particular relevance for marriages
concluded outside of the person’s country of origin. The draft Foreigners Act
entered parliamentary proceedings on 2 December 201794.
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Italy
The right to refugee family reunification in Italy is applied to both refugees and
beneficiaries of subsidiary protection95. Beneficiaries may apply for reunification
with spouses aged 18 or over, that are not legally separated; underage children,
including unmarried children of the spouse or those born out of wedlock, provided
that the other parent has given his or her consent; adult dependent children, if
on the basis of objective reasons, they are not able to provide for their health or
essential needs due to a health condition or complete disability; and dependent
parents, if they have no other children in the country of origin, or parents over
the age of 60 if other children are unable to support them for serious health
reasons96. Beneficiaries can apply as soon as they obtain the electronic Residence
Permit – that means several months in some regions – and there is no maximum
time limit for applying for family reunification.
A simplified procedure for family reunification is in place for foreign nationals
with refugee status or subsidiary protection who hold a residence permit for
protection or humanitarian reasons. In these cases, they are not required to
provide evidence of their economic conditions, nor of their living situation. For
foreign nationals who have been granted refugee status (therefore who have an
asylum residence permit), no income/work-related documentation is required.
Beneficiaries of refugee and subsidiary protection statuses do not have to prove
they meet any accommodation requirements. They are also exempted from
obtaining health insurance for parents aged 65 and over97.
If a refugee cannot exhibit official documents proving his or her family relationships,
due to his or her status, or due to the absence of a recognized authority, or to
the presumed unreliability of the documents issued by the local authority, the
diplomatic missions or consular posts issue such certifications, based on checks
made at the expense of the persons concerned (in particular, DNA testing) or
based on documents issued by international organizations considered to be
suitable by the Ministry of Foreign Affairs and International Cooperation (for
instance, IOM). The family relationship can also be proved by other means and
through UNHCR involvement98.
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DNA testing is used if the sponsor is a refugee who cannot produce official
documents proving his family relationships due to his or her status. The application
cannot be rejected solely for lack of documentation showing the existence of
family bonds or the ownership of the other requirements by family members99.

Germany
The right to refugee family reunification in Germany refers above all to the core
family, i.e. spouses and registered partners as well as underage children who
join their parents or parents who join their unaccompanied minor children. In
the case of the latter, this entitlement only applies until the child reaches the
age of full legal accountability. Under certain conditions, if the parents join an
underage child who benefits from protection in Germany, and as a result, any
minor siblings of the refugee would be left alone in the family’s country of origin
or residence, then the minor siblings may be entitled to join their brother or
sister100. In addition, even though the definition of the term “core family” should
not be extended for unaccompanied minor refugees, in cases of special hardship,
other family members than the parents may be allowed to enter Germany101.
As a rule, third-country nationals who are granted the right to asylum, and those
who are recognized refugees and beneficiaries of subsidiary protection enjoy
privileged treatment. Facilitated conditions for family reunification may apply or
be waived. This applies, for example, to the requirement of secure subsistence,
proof of a sufficient knowledge of German and to the requirement of sufficient
livelihood and adequate living space, provided that they file the application for family
reunification within three months after the final recognition of their protection
status or, for resettlement refugees, after being granted a residence permit.
However, this privileged treatment is currently restricted for the beneficiaries
of subsidiary protection. Namely, in Germany the Act for the Introduction of
Accelerated Asylum Procedures has restricted family reunification for certain
beneficiaries of subsidiary protection. Family reunification will be suspended
until mid-March 2018 for all those who were granted a residence permit under
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subsidiary protection after mid-March 2016. The two-year suspension of the
right to family reunification basically applies to all family members, including,
for example, parents joining their unaccompanied minor children, if the latter
are entitled to subsidiary protection102. The three-month period during which
beneficiaries of subsidiary protection have easier access to family reunification
will begin on 16 March 2018.
According to a new vote in the German lower house on 30 January 2018 to
partially reintroduce a law allowing lower-level-migrants to bring their closest
relatives with them to Germany, starting from August 1st, a maximum of 1,000
additional migrants per month will be allowed to settle in Germany, provided they
are direct relatives of refugees already living in the country103.
The family member, or spouse/registered partner, who want to join their family
in Germany, file a visa application for the purpose of family reunification with the
German diplomatic mission abroad. Visas for the purpose of family reunification
are usually issued by the diplomatic mission (embassy or honorary consulate)
of the Federal Republic of Germany to the country in which the applicant
ordinarily resides (e.g. lawful residence for at least six months). However, the
application may also be issued in another country if Germany does not have a
diplomatic mission in the specific country. The sponsor in Germany may also file
a corresponding application with the foreigner’s authority, for example, in order
to comply with the three-month period after the recognition. Apart from that,
the foreigner’s authority at the sponsor’s place of residence shall check whether
the requirements concerning available living space, secure subsistence and
healthcare insurance are met. Syrian beneficiaries of international protection
may be granted a preliminary approval of the application by sending simplified
application form that asks for all the details which are absolutely necessary for
family reunion with a recognized refugee from Syria. The form can also be used –
within the set deadline – to transmit informal and incomplete applications which
will be further processed once the complete documentation has been received.
For them, this means less work and shorter processing time104.
The fee for a visa payable to the German diplomatic mission abroad amounts
to EUR 60 per person. This fee is waived for spouses and registered partners.
Fees may be reduced or waived if this appears adequate in view of the economic
situation of the applicant in Germany.
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United Kingdom
Family reunion policy in the United Kingdom (UK) is designed to allow a spouse or
partner and children under the age of 18 (immediate family)105 of those granted
refugee status or humanitarian protection in the UK to reunite with them in UK,
providing they formed part of the family unit before the beneficiary- sponsor,
fled their country of origin or habitual residence. Sponsors who have indefinite
leave to remain and refugee status or humanitarian protection, but have not yet
obtained British citizenship, are eligible to sponsor family reunion applications.
Family reunion applicants do not have to satisfy the family Immigration Rules
referring to certain financial, housing or English Language requirements.
Applicants are also exempt from the ‘knowledge of language and life in the UK’
requirement at the settlement stage.
An asylum seeker whose claim has not been determined; a person refused asylum
and subsequently granted leave to remain106; a minor (under 18 years of age) with
leave in any category, including refugee status – if a minor holds refugee status,
they cannot sponsor relatives under the rules (even parents); a family member
of a refugee or a person granted humanitarian protection who has not qualified
for refugee status or humanitarian protection in their own right; and a samesex or unmarried partner granted refugee status or humanitarian protection
status pre-9 October 2006, cannot sponsor a family member under the family
reunion rules. Their family members must apply under a relevant category of the
Immigration Rules in their own right or as a dependent partner, parent, child or
adult dependent relative.107
Where a family reunion application does not meet the requirements set in the
Immigration Rules, caseworkers must consider whether there are any exceptional
circumstances or compassionate factors which may justify a grant of leave
outside the Immigration Rules. There may be exceptional circumstances raised in
the application which make refusal of entry clearance a breach of ECHR Article 8
(the right to respect for family life) because refusal would result in unjustifiably
harsh consequences for the applicant or their family. Compassionate factors are,
broadly speaking, exceptional circumstances, which might mean that a refusal of

105

All eligible and non- eligible categories are clearly defined within the caseworkers
guidance- “Family reunion: for refugees and those with humanitarian protection”, p.
16-18 Version 2.0, Home Office UK, Publication date: 29 July 2016, available at: https://
www.gov.uk/government/uploads/system/uploads/attachment_data/file/541818/
Family_reunion_guidance_v2.pdf (accessed on 29 January 2018)

106

Indefinite Leave to Enter or Remain (ILE/R) outside the Immigration Rules

107

“Family reunion: for refugees and those with humanitarian protection”, p. 15 Version
2.0, Home Office UK, Publication date: 29 July 2016, available at: https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/541818/Family_reunion_
guidance_v2.pdf (accessed on 29 January 2018)

44

Overview of the Right and its Implementation in the Republic of Macedonia
leave to remain would result in unjustifiably harsh consequences for the applicant
or their family, but not constitute a breach of Article 8108. Most importantly, each
case must be decided on its individual merits.
Family reunion applications can be made from abroad by making an entry
clearance application or from within the UK. Those granted under family reunion
provisions are granted leave in line with their sponsor and are entitled to the same
rights and benefits. There are no application charges or biometric enrolment fees
for such applications under the Immigration Rules of the country. Biometric data
can be provided at a participating Post Office in the UK or one of UK Visas and
Immigration’s (UKVI’s) global network of Visa Application Centres (VACs). There is
no charge for family reunion applicants to use the Post Office or VAC. Those who
wish to join family members in the UK under family reunion provisions, but are
out of the UK, must apply for entry clearance using an on-line application system.
Applications for family reunion made in the UK are made by writing to UK Visas
and Immigration (UKVI) and the letter should include information such as: the
sponsor’s full name, date of birth, nationality and Home Office reference number;
2 passport sized photographs of each applicant; valid passport for each applicant
(where possible); a statement from the sponsor, setting out who is in their family,
giving names and dates of birth; how they came to leave their family behind, what
contact they have had with their family whilst separated, what contact they have
with their family currently and what circumstances their family is living in; and
any supporting documentary evidence available109. Most importantly, there is no
fee payable for a Refugee Family Reunion application.
According to UK immigration policy most family reunion applications are
considered on the information provided in the application form, the supporting
evidence that the applicant submits and the results of other checks and enquiries
about the sponsor and applicant. However, in some cases it may be appropriate to
interview the applicant or sponsor either by telephone or in person, depending on
the circumstances of the case. Security and identity checks must be completed
on the applicant and their sponsor before considering the application. Applicants
must submit all original documents that they are able to provide to establish their
identity and to support their claim to be related to the sponsor. The proof for
identity can be a passport, national identity cards and other official documents,
including, for example, school ID cards or letters, UNHCR attestations or identity
cards. Where original documents are not available to be submitted with the
application, because they have been lost or they could not be issued due to
there being no authority to issue in the country the sponsor and their family
have left, the applicant has to provide a reasonable alternative and explanation
of their absence, including any attempts to obtain them, and to satisfactorily
demonstrate they are related as claimed to their sponsor. However, in all
cases, caseworkers must be satisfied that the applicant is who they claim to be.
Ultimately, the produced evidence must establish that the relationship between
the sponsor and the applicant exists and that it is genuine. It must also establish
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that the relationship existed prior to the sponsor having fled the country of origin
to seek asylum in the UK, if that was permitted in the country of origin, and that
they intend to live together in the UK.
Applications for family reunion that meet the relevant requirements of the
Immigration Rules will be granted leave in line with the sponsor but they will not
be granted refugee status. This is because an assessment as to whether a person
is a refugee is an individual assessment. The family member will be granted
the same duration of leave that the sponsor has remaining so that their leave
will expire at the same time as the sponsor’s leave expires. Recognized family
members of a refugee under the family reunion policy are eligible for some of the
same entitlements as their refugee sponsor, for example access to public funds
and a Convention Travel Document (CTD). Family members do not automatically
become refugees in their own right and, as such, they are not eligible to sponsor
other family reunion applications of their own.
The UK Immigration Rules provide that an entry clearance, leave to enter or
remain application will be refused where false representations have been made
or false documents or information is submitted (whether or not material to
the application, and whether or not to the applicant’s knowledge), or material
facts have not been disclosed, in relation to the application or in order to obtain
documents from the Secretary of State or a third party required in support
of the application. Before deciding an application, caseworkers must check if
the applicant has been convicted of a criminal offence and been sentenced.
Caseworkers must consider refusing a person where there is evidence that their
background, behavior, character, conduct or associations show they should not
be granted entry clearance or leave to enter or remain in the UK for one or
more of the grounds set out in the Immigration Rules. This includes considering
whether refusal on conduct grounds may be appropriate where false documents
or evidence/information are submitted as part of the application110.
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CONCLUSIONS AND
RECOMMENDATIONS

T

he family reunification process of refugees can be lengthy and difficult,
mostly due to strict bureaucratic hurdles and limitations, which significantly
diminish refugees’ chances of full integration in their new countries. There
is also still a lack of information or awareness of state responsibilities in this
respect. On top of that, the 2015/2016 refugee crisis in Europe that also significantly affected the Republic of Macedonia, brought changes to the refugee
protection schemes across the continent, mostly in the direction of reducing the
available protection spaces for persons fleeing conflicts.
Beneficiaries - According to the current legal framework in the country, the
members of the immediate family of recognized refugees and persons under
subsidiary protection will be granted the right to asylum upon their own request.
The law grants this right equally to refugees and persons under temporary protection. Members of the immediate family, as prescribed, are the spouse, if the
marriage was concluded before the arrival in the Republic Macedonia and underage children who are not married, as well as the parents of a minor children
if they acquired the right to asylum. This means that the scope of the right to
family reunification does not go beyond the nuclear family. The country should
adopt a broad and flexible interpretation of the family, recognizing economic and
emotional dependency factors, as well as cultural variations. Families should be
understood to include spouses; minor children until at least age 18; fiancé(e)
s; those in a customary marriage; long-term cohabitants, including same sex
couples; dependent unmarried children of any age; dependent relatives in the
ascending line; other dependent relatives, and other dependent members of the
family unit, including foster children. Under no circumstances should minors ‘age
out’ of the process. The relevant age will be determined at the time when the
sponsoring relative obtained status, not the time of the approval of the application for reunification. Family members arriving spontaneously to join a recognized refugee should be allowed to opt into a fast-track family unity procedure.
Those denied under this procedure would be allowed to lodge an application in the
regular refugee status determination procedure.
Criteria - The principle of family reunification of the members of the nuclear
family of a recognized refugee or person under subsidiary protection may be exercised after three years as of granting the right to asylum. In reality, long wait47
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ing and processing times hinder the effective realization of the right of refugees
to family reunification. This is particularly worrying since status determination
in the country is often protracted, and sometimes takes longer than prescribed
by law. This restriction is also contrary to the EU Directive on the Right to Family Reunification, which states that States will not temporarily restrict the family
reunification of recognized refugees, i.e. they will not seek a person with recognized asylum to stay in the country for a certain period before joining with his
family members . Moreover, this restriction of the right to family reunification
violates the principle of best interest of the child enshrined in the Convention on
the Rights of the Child and the needs of minors determined by Article 22-a, unaccompanied minors set forth in Article 23 and vulnerable persons with special
needs determined by Article 23-a from the Law on Asylum and Temporary Protection . The waiting times and protracted procedures that are expected to happen in the course of this these types of procedures have a particularly adverse
impact on unaccompanied minors. This means that often applicants will “age out”
of the protective provisions for unaccompanied minors before they have the legal
or practical opportunity to apply for family reunification. If that occurs, the legal
implications are severe, because according to the law, adult refugees do not have
the possibility to reunify with their parents.
Implementation - There is evident lack of legal and administrative structures
in the country that can make the realization and implementation of this right
more feasible in reality. Neither the law, nor bylaws or guidance, provide details
and instruction on how the process of family reunification should take place.
This means that the respective authority can on a “case by case basis”, at their
own discretion, demand different proofs- proof of the existing family ties, proof
that the other spouse or partner agrees to the reunification, unplanned financial constraints etc. The country should establish streamlined and standardized
administrative procedures to ensure family unity and reunification, with expedited procedures for cases involving separated children. Guidance explaining how
caseworkers must consider applications for family reunion from family members
of those granted refugee status or humanitarian protection in the country must
be adopted urgently, setting out the process for entry clearance and in-country
applications. Moreover, reunification should take no longer than six months. If the
case is not resolved in that time period, the family member should receive temporary permission to enter the country of asylum while pending issues are resolved.
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ABOUT THE USAID MIGRANT
AND REFUGEE HUMAN RIGHTS
PROTECTION PROJECT

The overall objective of the project is to ensure that civil
society organizations and government institutions protect the
human rights of migrants and refugees and meet the distinct
needs of the most vulnerable groups among them.
The specific project goals are: (1) increasing knowledge and
capacities of front line workers for treating migrants and
refugees with a particular focus on vulnerable groups; (2)
improving referral mechanisms, collaboration and quality of
cross-border information sharing on migrant and refugee
related issues among civil society organizations from the
Western Balkan region; (3) public awareness raising and
education about migrant and refugee issues; (4) awareness
raising and education of migrants and refugees about their
rights and (5) ensuring protection of the human rights of
migrants and refugees, particularly youth and women at risk.
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The project activities are grouped into the following components:
•

Increased capacities of government institutions
and civil society organizations

The project works on building capacities by training frontline workers from
government institutions and CSOs, so they can protect the human rights of
migrants. To address the lack of regional referral mechanisms for vulnerable
groups of migrants and to strengthen the cooperation among civil society
organizations from countries along the Western Balkans route the project
organizes cross border meetings with civil society organizations from Serbia and
Greece and support the preparation and adoption of Information Sharing Protocol.
•

Improved awareness of migrants/refugees and general public

The project works on educating migrants and refugees about their rights and
on raising the general public awareness to address negative stereotyping and
prejudices against migrants.
•

Protection of migrant youth and women at risk

The project works on strengthening government and civil society’s capacities to
protect the human rights of migrants and refugees, particularly youth and women at
risk. The Project also identifies vulnerable groups, such as women and girls, victims
of trafficking in persons, unaccompanied or separated children and ensure, through
legal counseling and referral their access to safe and effective services.
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